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Broadband Update│June 17, 2010 

FCC OPENS “THIRD WAY” INQUIRY ON JURISDICTION OVER BROADBAND 

As expected, today the Federal Communications Commission adopted a notice of 

inquiry concerning its jurisdiction to adopt regulations governing broadband 

services.  Following up on the May 6 announcement of a proposed “third way” 

approach to broadband regulation, this Notice asks for comment on three possible 

regulatory paradigms for broadband service.  Comments on the Notice are due on 

July 15 and reply comments are due on August 12.  The Notice is available at 

http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-10-114A1.pdf  and the 

press release describing the order also is on the FCC’s web site at 

http://www.fcc.gov/Daily_Releases/Daily_Business/2010/db0617/DOC-

298861A1.pdf. 
__________________________________________________________________________________ 

OVERVIEW 

Today’s vote opened a new proceeding to 

consider the ‚best legal framework for 

broadband Internet access.‛  This 

proceeding will evaluate whether the FCC’s 

previous approach should remain in place,  

be replaced by a framework that relies on 

the agency’s common carrier regulatory 

authority or be replaced by something else 

altogether.  This proceeding is a direct 

response to the U.S. Court of Appeals 

decision overturning the 2008 Comcast-

BitTorrent order on the ground that the 

FCC had not properly justified its assertion 

of jurisdiction over Comcast’s Internet 

access service.1 

While today’s action has been anticipated 

almost since the Comcast decision, it 

portends an acceleration and intensification 

of the debate over how and whether the 

FCC should assert regulatory authority 

over Internet access.  The short comment 

deadline, in particular, suggests that 

Chairman Genachowski wants to adopt a 

final decision quickly, perhaps by the end 

                                                           
1 This decision was discussed in the April 6, 2010 

edition of Broadband Update.  The announcement of the 

‚third way‛ proposal was discussed in the May 6, 

2010 edition of Broadband Update. 

http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-10-114A1.pdf
http://www.fcc.gov/Daily_Releases/Daily_Business/2010/db0617/DOC-298861A1.pdf
http://www.fcc.gov/Daily_Releases/Daily_Business/2010/db0617/DOC-298861A1.pdf
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of the third quarter of 2010, so as to pave 

the way for more specific actions to 

implement the National Broadband Plan. 

The comments by the commissioners on 

this item, which was adopted on a party-

line vote, illustrate the wide divergence of 

views.  While Commissioner Copps 

referred to earlier decisions on classification 

as ‚fundamentally at odds with the 

purposes‛ of the underlying federal law, 

and suggested that keeping the old 

approach would result in ‚death by a 

thousand cuts,‛ Commissioner McDowell 

asserted that ‚classifying broadband as a 

Title II service is not necessary to 

implement the recommendations of the 

National Broadband Plan.‛  Similarly, the 

Democrats and the Republicans had much 

different views of the state of competition 

and consumer welfare in the broadband 

marketplace, with Commissioner Baker 

suggesting that the Democrats were loath 

to recognize vigorous competition in any 

service.  Even though Commissioners 

McDowell and Baker held out the 

possibility that agreement could be 

reached, in practice it seems unlikely that 

the ultimate vote in this proceeding will be 

any different than the vote today. 

POTENTIAL APPROACHES 

The Notice identifies three potential 

approaches to classification of broadband 

Internet access:  Continuing the current 

approach, despite the reaction of the court 

in the Comcast decision; applying ‚the full 

weight‛ of common carrier regulation to 

broadband access; and reclassifying 

broadband access as a telecommunications 

service but ‚simultaneously forbear[ing] . . . 

from all but a small handful of‛ the 

regulatory requirements applicable to 

common carriers. 

Although the Notice describes three 

potential approaches, it essentially poses a 

choice between classifying broadband 

Internet access ‚as a unitary information 

service‛ and separating access services into 

a transmission component and an 

information service component.  This 

separation is necessary if the FCC is to 

succeed in asserting common carrier 

authority over any element of Internet 

access service. 

CONTINUING THE CURRENT PATH 

The first choice proposed by the Notice is to 

continue the general approach the FCC has 

used since the late 1990s, and to treat 

broadband Internet access as an 

information service.  This classification 

exempts Internet access from the 

requirements applied to common carriers 

under Title II of the Communications Act.  

Any regulation the FCC has adopted for 

Internet access and other information 

services has been through its ancillary 

authority under Title I of the 

Communications Act.   

Ancillary authority extends to services that 

are not regulated directly by the FCC but 

that could affect services that are regulated.  

For instance, the FCC has asserted its 

ancillary jurisdiction to adopt regulations 

affecting voice over IP service and Bell 

company information service offerings 

because of the relationship between those 

services and standard telecommunications 

services.  As the Notice indicates, prior to 

the Comcast decision the FCC believed that 

it had ample authority under Title I to 

regulate Internet access, in part because the 
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Supreme Court said in 2005 that the FCC 

‚remains free to impose special regulatory 

duties on facilities-based ISPs under its 

Title I ancillary jurisdiction.‛ 

The Notice asks for comment on both the 

general issue of its authority and on how it 

could support specific decisions that would 

be necessary to implement the National 

Broadband Plan.  The specific areas of 

inquiry are: 

ü Universal service support for 

broadband services 

ü Privacy 

ü Access for individuals with disabilities 

ü Public safety and homeland security 

ü Harmful practices by Internet service 

providers 

In each of these areas, the Notice describes 

potential ways to support action under its 

ancillary jurisdiction.  These analyses are 

specific to the individual issues addressed, 

as would be necessary if the FCC were to 

continue to follow an ancillary jurisdiction 

approach.  For instance, the discussion of 

universal service reviews those portions of 

Section 254 of the Communications Act that 

mention ‚advanced‛ services and 

information services, and explores the 

tension between that language and 

language elsewhere that limits support to 

telecommunications carriers. 

In this section, the Notice also asks 

‚whether there are other approaches to 

fulfilling our role for broadband Internet 

services that would provide meaningful 

oversight consistent with maintaining 

robust incentives for innovation and 

investment.‛  Such approaches could 

include having the FCC enforce standards 

adopted by third party standards bodies; or 

the use of technical advisory groups, such 

as the one formed recently by AT&T, 

Google and other companies.  The Notice 

does not, however, describe how the FCC 

would justify its authority to enforce 

standards or to use information developed 

by a technical advisory group. 

FULL COMMON CARRIER REGULATION 

The second approach suggested in the 

Notice is for the FCC to apply full common 

carrier regulation under Title II of the 

Communications Act to broadband Internet 

access.  The Notice concludes that 

classifying broadband Internet access as a 

common carrier service would ‚provide[] 

the Commission express authority‛ to 

implement the elements of the National 

Broadband Plan identified earlier in the 

Notice. 

Justifying Reclassification 

Since the Notice concludes that its authority 

to act would be ‚clear‛ if it succeeded in 

reclassifying broadband Internet access, it 

focuses on whether reclassification is 

justified.  Specifically, the Notice seeks 

‚comment on whether the legal and policy 

developments discussed above and the 

facts of today’s broadband marketplace 

suggest a need to classify Internet 

connectivity as a telecommunications 

service, so as to trigger this clear authority.‛ 

The Notice also asks for comments on 

whether this ‚approach would be 

consistent with our goals of promoting 

innovation and investment in broadband, 

or would result in overregulation of a 

service that has undergone rapid and 

generally beneficial development under our 

deregulatory approach.‛ 
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To address these questions, the FCC asks 

for comment on a series of specific issues, 

many of which are tied to the specific 

definition of ‚telecommunications service‛ 

in the Communications Act.  They include 

the following: 

ü Whether broadband Internet access or 

any component of that service is ‚held 

out ‘for a fee directly to the public, or to 

such classes of users as to be effectively 

available to the public’‛? 

ü Whether Internet customers ‚contract 

separately‛ for features such as e-mail, 

newsgroups and creating and 

maintaining web pages. 

ü Customer use and perception of 

Internet access service, and particularly 

whether they believe they are buying 

only access to the Internet or a package 

of connected services. 

ü How broadband Internet access is 

marketed, and what elements of the 

service are highlighted in advertising. 

ü Technical and functional 

characteristics, such as the availability 

of DNS lookup and web page caching 

as standalone services. 

The Notice asks these questions, in large 

part, to determine whether there have been 

changes in the facts that supported the 

original decision to classify broadband 

access as an information service.  For 

instance, it is possible that the FCC could 

use the widespread adoption of email 

services offered by Microsoft, Google and 

Yahoo! to conclude that email no longer is a 

central element of what customers 

purchase when they buy Internet access.  

On the other hand, bundling of additional 

functionality, such as anti-virus software, 

might serve to buttress the case that 

broadband Internet access is an information 

service. 

This portion of the Notice also considers 

whether the FCC can treat some features as 

‚adjunct-to-basic‛ services that do not alter 

the fundamental nature of a common 

carrier service.  The FCC adopted a similar 

approach when considering the regulatory 

treatment of telephone features like call 

waiting and three-way calling in the 1980s. 

The Notice also asks whether there is any 

benefit to distinguishing between the 

various network layers within an Internet 

transmission.  It asks, in particular, which 

of the layers would be subject to 

regulation., and whether such an approach 

is practical. 

Finally, the Notice asks several questions 

about the level of competition.  Perhaps 

most interestingly, it asks whether ‚the 

market for broadband Internet services 

developed as expected, and, if not, what is 

the significance for this proceeding of the 

market’s actual development?‛ 

What Would Be Reclassified 

If the FCC were to reclassify broadband 

Internet access as a telecommunications 

service, it would need to be able to describe 

precisely what service is being reclassified.  

This is significant for both legal and policy 

reasons.  Indeed, Chairman Genachowski 

has made a point of differentiating between 

access to the Internet, the service he wants 

to regulate, and the Internet itself, which he 

has said would not be regulated. 

In this context, the Notice asks 

‚commenters to propose approaches to 

defining the telecommunications service 

offered as part of wired broadband Internet 
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service[.]‛  It suggests several options, such 

as using the existing definition of ‚Internet 

connectivity‛ as ‚the functions that ‘enable 

[broadband Internet service subscribers] to 

transmit data communications to and from 

the rest of the Internet.’‛   

In addition, the Notice asks whether the 

FCC should define ‚only the bare 

minimum characteristics‛ of Internet 

connectivity service or specific 

functionalities, elements or endpoints of the 

service. 

In parallel to this analysis, the Notice asks 

what elements of current services do not 

constitute part of a telecommunications 

service.  It asks whether the FCC should be 

guided by its analysis in the original cable 

modem order, by the terms of the current 

NECA tariff for those telephone companies 

that offer DSL as a common carrier service 

or by some other approach. 

Consequences of Reclassification 

In this section of the Notice, the FCC asks 

for comments on whether full 

reclassification, absent forbearance, would 

be appropriate.  In particular, the FCC is 

interested in comments about whether full 

reclassification would be consistent with 

the ‚light touch‛ regulatory approach the 

FCC has followed since the mid-1990s.  The 

Notice also asks if the benefits of full 

reclassification would outweigh the costs, 

including the costs of ‚the application of 

numerous regulatory provisions that the 

Commission, in its information service 

classification orders, determined should not 

apply.‛ 

THE THIRD WAY 

The final approach described in the Notice 

is what Chairman Genachowski has 

described as the ‚third way‛ – classifying 

broadband Internet access as a 

telecommunications service subject to Title 

II of the Communications Act and 

eliminating most of the regulatory 

requirements through the forbearance 

process.  This approach is, at base, a 

variation on full common carrier 

regulation, and the real issue would be 

which requirements would apply and 

which requirements would not. 

The Notice addresses this question by 

applying a tentative forbearance analysis to 

broadband Internet access services.  It 

concludes that forbearance would apply to 

all providers of ‚Internet connectivity 

service,‛ as that term eventually is defined 

by the FCC, with an exception for any 

provider that wishes to comply with all 

Title II regulations.2  It also concludes that 

the FCC can adopt forbearance on a 

nationwide basis, but asks for comment on 

whether there is a reason to look at smaller 

geographic markets.   

The FCC then turns to specific provisions to 

which it might apply the forbearance 

analysis.  The Notice suggests, consistent 

with the original third way proposal, that 

the FCC should forbear from applying all 

but a handful of the requirements of Title II.  

Thus, price regulation, tariffing, limitations 

on overlapping boards of directors, 

international authorization obligations and 

a host of other requirements would be 

subject to forbearance.  The provisions that 

the Notice suggests might not be subject to 

forbearance are discussed below. 

                                                           
2 This exception is intended to cover the rural 

telephone companies that now provide DSL service on 

a common carrier basis, and that might not wish to 

adopt the new regime. 
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Sections 201, 202 and 208 

Sections 201 and 202 are the core provisions 

of Title II.  They require carriers to serve 

indifferently and prohibit unreasonable 

practices and unreasonable discrimination.  

Section 208 provides the basic remedies for 

violation of common carrier obligations 

through the FCC’s complaint process.   

Unsurprisingly, the Notice suggests that 

the FCC should not forbear from these 

requirements.  The Notice notes that the 

FCC has rejected previous requests to 

forbear from these requirements in the 

mobile services market, even though that 

market was competitive and suggests that 

leaving these provisions in place is the best 

way to ensure that Internet service 

providers do not mistreat their customers. 

The FCC also asks for comment on whether 

it is sufficient to leave Section 208 in place 

or if it also should apply related provisions 

that govern recovery of damages from 

carriers in effect.  The key question here is 

whether damages are necessary to enforce 

the FCC’s rules or if the FCC’s own 

enforcement mechanisms are sufficient. 

Section 254 

The Notice also proposes to apply Section 

254 to broadband Internet access.  Section 

254 governs most aspects of universal 

service, including the various universal 

service programs and the universal service 

contribution requirement. 

Section 222 

Section 222 is the provision that governs 

customer privacy for telecommunications 

services, and is the source of the FCC’s 

rules on customer proprietary network 

information (also known as CPNI).  The 

Notice takes a less-than-definitive stand on 

whether the FCC should forbear from 

applying Section 222 to broadband Internet 

access. 

The specific concern identified in the Notice 

is that the current CPNI rules may not be 

well adapted to Internet services, and that 

they may conflict with other rules, such as 

the cable privacy rules, that already apply 

to some providers.  The Notice suggests it 

may be necessary to adopt separate rules 

for broadband Internet services, rather than 

simply applying the current telephone-

focused rules.  In addition, the Notice asks 

whether forbearance would be an 

appropriate way to avoid interference with 

FTC privacy rules or if there is a way to 

reconcile CPNI requirements with the 

FTC’s regime. 

Section 255 

The Notice asks for comment on whether 

the FCC should forbear from applying 

Section 255, which addresses access to 

services for people with disabilities, to 

broadband Internet service.  As with the 

privacy rules, the Notice suggests that there 

are questions about whether forbearance is 

appropriate. 

As with Section 222, the Notice asks 

whether it might be better to adopt separate 

rules for broadband Internet access, rather 

than applying the current rules in unaltered 

form.  It does not, however, appear that the 

FCC intends to forbear from these 

requirements in the long run. 

Other Provisions 

The Notice also asks whether there are 

other provisions that it should keep in 

effect.  The provisions mentioned in this 
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section of the Notice include Section 224, 

which governs pole attachments; Section 

253, which allows the FCC to preempt state 

entry regulation in telecommunications; 

Section 214(a), which governs entry into 

and exit from the telecommunications 

business; Section 214(e), which contains the 

process for making carriers eligible for 

universal service funds; and Section 229, 

which implements the Communications 

Assistance for Law Enforcement Act (and 

which already has been applied to Internet 

access services). 

The Notice also asks for comment on 

provisions ‚that would require 

interpretation even after forbearance.‛  The 

questions here include whether the FCC 

should prevent Internet access providers 

from filing tariffs under Section 203 and 

whether the FCC would review 

transactions under Section 214. 

Maintaining Forbearance 

One question that critics of the third way 

approach have asked is whether the FCC 

can guarantee that any forbearance decision 

will endure.  The Notice suggests that 

reversing a forbearance decision would be 

difficult, in part because the FCC would 

have to find that one of the statutory 

criteria for forbearance no longer was met.  

Nevertheless, it asks for comment on the 

extent to which forbearance decisions can 

be reversed, and how easy it would be for 

the FCC to change its mind. 

The Notice also asks for comment on the 

possibility that a court would uphold the 

reclassification decision but reverse one or 

more of the FCC’s forbearance 

determinations.  In particular, it asks for 

comment on what other mechanisms the 

FCC could adopt to limit the regulatory 

burden of a common carrier classification. 

OTHER SERVICES 

The focus of the Notice is on landline 

broadband Internet access offered via cable 

and telephone company facilities. 

Nevertheless, it seeks comment on other 

services that could be affected by a 

reclassification decision. 

Wireless and Satellite Services 

The Notice asks for comment on whether 

there might be independent grounds to 

regulate wireless and satellite broadband 

Internet access, particularly under Title III 

of the Communications Act, which governs 

radio services.  It points specifically to 

Sections 303 and 316, which govern radio 

services generally, and to Section 332, 

which governs commercial mobile services, 

and asks how those provision affect its 

authority. 

The Notice also asks if the FCC should 

reclassify these technologies at the same 

time as other services or if it would be 

appropriate to adopt a phased approach.  

Despite asking this question, it is not 

apparent that the FCC believes there is any 

justification for adopting different timing 

for the different types of services.   

Non-Facilities Based Services 

The Notice devotes one paragraph to non-

facilities based services.  It does not 

propose to change the current treatment of 

these services, which are classified as 

information services.  However, it asks 

what policy goals the FCC should have for 

these services and what legal authority the 

FCC might have to act on those goals. 
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Other Services 

The Notice indicates that it does not intend 

to address a host of other Internet-related 

services, including content-related services, 

Internet backbone services, cloud 

computing and email hosting.  It does, 

however, ask for comment on whether any 

actions it might take would affect these 

other services. 

STATE AND LOCAL REGULATION 

The Notice asks for comment on the impact 

of any decision to reclassify (or not to 

reclassify) Internet access service on the 

ability of states to regulate that service.  The 

Notice suggests that, if a state attempted to 

adopt regulations ‚that are contrary to a 

Commission decision not to apply similar 

requirements,‛ the FCC would act to 

preempt the state decision. 

EFFECTIVE DATE 

The Notice proposes that the effective date 

of any reclassification be set at some 

distance from the date of the decision.  It 

asks for comment on what effective date 

should be adopted and whether different 

dates could be adopted for different 

elements of the decision.  The Notice does 

not, however, ask for comment on whether 

it is possible to delay the effective date at 

all. 

IMPLICATIONS 

There can be little doubt that the Democrats 

on the FCC intend to use their majority to 

push this proceeding – and a 

reclassification of broadband Internet 

access service –  forward as fast as they can.  

The FCC already is acting with unusual 

speed, moving from the first articulation of 

the ‚third way‛ to a notice of inquiry in 

about six weeks and adopting a comment 

period that will be completed in 60 days.  It 

is taking these actions despite opposition 

from nearly every Internet service provider, 

both Republicans on the Commission and 

many members of Congress.   Absent 

legislation to prevent the FCC from acting, 

this trajectory suggests that a decision will 

be rendered sometime in the early fall, and 

perhaps even before the end of the third 

quarter.  And given that the FCC appears to 

have the support of key Congressional 

figures, including Speaker Pelosi and the 

chairs of the relevant committees, it 

appears that Congress will not intervene. 

The reason for the rush to action is clear.  

Regardless of what the Notice says about 

how the FCC could justify broadband 

regulation absent reclassification, the 

Comcast decision could greatly limit the 

agency’s options if broadband Internet 

access continues to be treated as an 

information service.  Meanwhile, 

Congressional action to redefine the FCC’s 

authority is unlikely, both because the 

midterm elections will make it hard for any 

substantive action to occur and because 

there is no broad agreement on what the 

FCC’s role should be.  Consequently, if the 

FCC wants to implement its own National 

Broadband Plan, reclassification is likely 

the best hope. 

At the same time, the Notice has 

highlighted the fundamental fractures on 

telecommunications competition and 

regulation issues at the FCC.  These 

differences are not new, and have been 

revealed before in the Open Internet 

proceeding, the National Broadband Plan 

and even the recent release of the annual 

mobile competition report.  Indeed, even 
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though there were some indications today 

that the Republicans might be willing to 

find some ground for compromise, there is 

no evidence that the Democrats are willing 

to move in their direction. 

Ultimately, the success or failure of the 

third way likely will be determined not by 

the FCC but by the courts.  There is little 

doubt that broadband Internet providers 

will fight any decision to reclassify their 

services, and the FCC appears determined 

to find out whether the courts will allow it 

to change course.  While this may be the 

best option for the FCC, it is far from 

certain that the FCC will get the result it 

wants in the end.

 

 


